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As you know the Crown regards this Bill as one of the most important pieces 
of criminal justice legislation to come before the Scottish Parliament.  In 
particular COPFS regards Part 6 of the Bill, which provides a statutory 
framework for disclosure of evidence in criminal proceedings, as particularly 
important to its work.  You will no doubt be aware, as background to these 
provisions, Lord Coulsfield’s Review was initiated following an approach by 
the Lord Advocate to the then Justice Minister, Cathy Jamieson, as there was 
a clear need to place the common law system on a statutory footing to provide 
a degree of clarity and certainty to the process within which the police, the 
Crown and the accused can operate with certainty. 
 
It is therefore, with some interest, that I observe your proposed amendments 
to the provisions, particularly your proposals to amend section 89 of the Bill to 
remove the “materiality” test, the effect of which would be that the accused 
would be provided with all relevant information obtained during the 
investigation regardless of whether that information might materially weaken 
the prosecution case or materially strengthen the defence case. 
 
I thought it might be helpful if I provide some information on why the 
materiality test was included in the Bill.  Lord Coulsfield recommended that 
the statutory definition of the duty of disclosure should be to disclose to the 
defence all material evidence or information which would tend to exculpate the 
accused whether by weakening the Crown case or providing a defence to it, 
as was set out in McLeod v HMA (No.2) 1998 JC 67.  In making this 
recommendation, Lord Coulsfield recognised that there was very substantial 
reason to think that totally unrestricted disclosure would be impracticable and 
probably damaging to the operation of the criminal justice system. 
 
I understand that some of the submissions made to the Justice Committee, 
most recently by the Glasgow Bar Association, have questioned whether a 
system whereby the Crown takes the initial decisions regarding the materiality 
of information would be compatible with an accused person’s right to a fair 
trial.  It may be that these submissions have influenced your decision to table 
these amendments. 
 
I hope I can offer you some reassurance in this respect, as this issue has 
been considered by the European Courts and by the Judicial Committee of 
the Privy Council. 
 
In Edwards v United Kingdom [1992] 15 EHRR 417, the European Court held 
that it was a requirement of fairness under Article 6 that the prosecution 
authorities disclose to the defence all material evidence for or against the 
accused.  In McDonald v HMA 2008 SLT 993 the JCPC stated that the 
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Crown’s obligation was to disclose any statements or other material of which it 
is aware and which materially weakens the prosecution case or materially 
strengthens the defence case.  The Court considered the current common law 
regime whereby the Crown makes initial determination of the materiality of 
information, disclosing only that information to the defence and not all the 
relevant information, and held that the system, which includes provision for 
defence applications to the court to enforce the Crown’s duty of disclosure is 
compatible with an accused’s article 6(1) Convention rights. 
 
The JCPC considered this issue again in HMA v Murtagh 2009 SCCR 610 in 
the particular context of criminal history records.  In that case Lord Hope 
stated that it must be for the Crown to determine which parts of a witness’s 
criminal history record is material and which are not.  Effectively, therefore, 
the JCPC concluded that it was compatible with an accused’s article 6(1) 
Convention rights for the Crown to make the initial determination of 
materiality. 
 
Finally on this point, and for the sake of completeness, I would add that the 
new Supreme Court considered this issue again in the recent case of McInnes 
v HMA Hilary Term [2010] UKSC 7.  In its judgement issued on 10 February 
2010, the court stated that the law as to the duty of disclosure in Scotland is 
now reasonably well settled and article 6(1) of the Convention requires that 
the Crown disclose to the defence any information of which it is aware which 
would tend to materially weaken the prosecution case or materially strengthen 
the defence case. 
 
I hope that the above cases provide you with the reassurance that a 
disclosure regime where materiality and not merely relevancy is the 
cornerstone of the Crown’s obligation is not only compatible with the 
accused’s right to a fair trial under the Convention but is also consistent with 
the current common law regime. 
 
I appreciate fully the Committee’s concerns that the disclosure provisions are 
difficult and complex.  It may be that a regime whereby the Crown discloses 
all relevant information would look much simpler on paper.  However, it would 
render many of the other disclosure provisions within the Bill defunct.  For 
example, there would be no need for the investigating agency to provide the 
Crown with details of relevant information as there would be no corresponding 
need to provide the defence with details of the relevant but immaterial non-
sensitive information.  Similarly, as the Crown would have to provide the 
defence with all relevant information, there would be no benefit in the 
investigating agency identifying the sensitive information. 
 
While, at first glance, this may appear desirable, the ramifications of such a 
change would be very wide reaching.  The system proposed in the provisions 
provides an important degree of protection to sensitive information, which 
relates not just to intelligence information but also to sensitive information 
regarding witnesses, victims and other third parties.  If the Crown were 
obliged to give the defence all relevant information, then we could no longer 
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redact sensitive and immaterial personal information from witness statements, 
medical records etc.  Similarly we could no longer withhold immaterial 
personal data of individuals, which the Crown have obtained as part of the 
investigation but consider that it neither materially weakens the prosecution 
case or materially strengthens the defence case. 
 
Such a fundamental change in the Crown’s duty would negatively impact on 
the article 8 rights of witnesses and other individuals and would result in much 
more personal data being disclosed than under the current regime.  Lord 
Coulsfield recognised in his report that the Crown are also under an obligation 
to comply with articles 2 and 8 of the European Convention and the Crown 
must have regard to the protecting the safety and personal lives of individuals 
insofar as this does not interfere with the accused’s overarching right to a fair 
trial.  This analysis, set out in paragraphs 6.2-6.4 of his report was expressly 
endorsed by the Privy Council in HMA v Murtagh.   
 
Lord Hope specifically stated that where information falls within the scope of a 
witness’s private life then its release would be incompatible with that witness’s 
article 8(1) and should only be disclosed if the interference can be justified 
under article 8(2), i.e. in order to ensure that the accused can have a fair trial. 
 
Given that the European jurisprudence makes it clear that it is only the 
disclosure of material information that is necessary to ensure a fair trial, I 
anticipate that any statutory regime that extends the Crown’s disclosure duty 
at a domestic level to all relevant information would result in a significant 
increase in applications by the Crown to withhold information, which was 
never envisaged when the non-disclosure provisions were prepared. 
 
You will no doubt also recall that the submission to the Committee by Rape 
Crisis was particularly concerned that the provisions not compromise the 
rights of witnesses under Article 8 of the Convention. 
 
While you may be concerned that section 89 as currently drafted may be 
complex, it is an accurate depiction of the current obligation.  I would point out 
that the Supreme Court recognised in McInnes v HMA, that the one area of 
the common law disclosure regime that is reasonably well settled is that of the 
disclosure test.  Changing the test in such a significant way may jeopardise 
this.   
 
COPFS has demonstrated a strong commitment to ensuring that everything 
that can be done by way of instruction, organisation and training is done to 
eliminate the possibility of error, as is demonstrated by the Crown’s 
Disclosure Manual, which is publicly available on our Internet.  If it would 
assist you, I would be more than happy to provide you will full briefing on how 
the Crown carries out its disclosure obligations, or if you would prefer, I could 
arrange for you to be given a demonstration, which could include how the new 
secure disclosure website will operate. 
 
I hope that the above provides you with a greater understanding of the 
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importance of the materiality test.  I would of course be more than happy to 
meet with you to discuss this or any other aspect of disclosure. 
 
 
Frank Mulholland 
Solicitor General 
16 March 2010 
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